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The question of whether cancellation is such an act or default as to 
come within the mortgage clause seems never to have been directly 
decided. By the actual terms of the cancellation clause, the policy 
may be canceled at any time at the request of the insured. Generally, 
in the interpretation of standard form policies, payable to the mort- 
gagee and containing the mortgage clause, the mortgagor is regarded 
as the insured. See Union Institution for Savings v. Phoenix Ins. Co., 
196 Mass. 230, 81 N. E. 994. 14 L. R. A. (N. S.) 459, 13 Ann. Cas. 433. 
But it has been held that the mortgagor can not cancel the policy and 
recover the premiums paid without authority from the mortgagee, on 
the ground that the term "insured" includes both parties. Lewis v. 
London & Lancashire Fire Ins. Co., 78 Misc. Rep. 176, 137 N. Y. Supp. 
887. It is well settled in the interpretation of policies, that the inten- 
tion of the parties as gathered from the whole agreement should gov- 
ern. Germania Fire Ins. Co. v. Roost, 55 Ohio St. 581, 45 N. E. 1097, 36 
L. R. A. 236, 60 Am. St. Rep. 711; Union Institution for Savings v. Phenix 
Ins. Co.. supra. And, also, that policy provisions will be strictly con- 
strued against the insurer. Welch v. British-American Assurance Co., 
148 Cal. 223. 82 Pac. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. A 
fair interpretation of the policy, then, should include cancellation by 
the mortgagor, as one of the acts or defaults which, by the mortgage 
clause, will not defeat the mortgagee's right to recover. This would 
be in line with the general doctrine that under the mortgage clause 
two separate interests are insured; and that no agreement between the 
insurer and the mortgagor can, without the mortgagee's consent, af- 
fect the insurer's liability. See Leslie v. Firemen's Ins. Co. of Newark, 
N. /., 60 Misc. Rep. 558, 112 N. Y. Supp. 496. 

Insurance — Indemnity and Liability Insurance. — A judgment for in- 
juries was secured by the plaintiff against an insolvent company. The 
latter was insured against loss sustained and paid in money in satis- 
faction of such a judgment. The insurer, as stipulated in the policy, 
had defended the suit against the company. The company, being in- 
solvent, had not paid the judgment and the plaintiff endeavored to 
recover the amount from the insurer. Held, the policy is one of indem- 
nity, and as the insured had not paid the judgment, and had therefore 
suffered no loss, the insurer is not liable. Goodman v. Georgia Life Ins. 
Co. (Ala.), 66 South. 649. 

The decision in the instant case clearly follows the trend of author- 
ity and is unimpeachable on principle. Frye v. Bath, etc., Co., 97 Me. 
243, 54 Atl. 395, 94 Am. St. Rep. 500. 59 L. R. A. 444; Finely v. U. S. 
Casualty Co., 113 Tenn. 592, 83 S. W. 2, 3 Ann. Cas. 962; Ford v. Mtna L. 
Ins. Co., 70 Wash. 29, 126 Pac. 69. The question depends entirely on 
whether the insurance is against liability or loss by reason of liability. 
Obviously, if the insurance is against liability in such cases the insurer 
can be called upon to pay when a judgment stands against the insured, 
although the judgment is not satisfied. Anoka Lumber Co. v. Fidelity & 
C. Co., 63 Minn. 280, f>5 N. W. 353, 30 L. R. A. 689; Hoven v. Employers' 
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Liability Assur. Corp., 93 Wis. 201, 67 N. W. 46, 32 L. R. A. 388; Stephens 
v. Penn. Casualty Co., 135 Mich. 189, 97 N. W. 686, 3 Ann. Cas. 478. It 
is upon the construction of such policies that the courts encounter diffi- 
culty. See Campbell v. Maryland Casualty Co., 52 Ind. App. 228, 97 N. E. 
1026. A contract to "indemnify against liability" is construed to render 
the insurer liable when the insured incurs liability. Picket v. Fidelity & 
C. Co., 60 S. C. 477, 38 S. E. 160; Fenton v. Fidelity etc., Co., 36 Ore. 283, 
56 Pac. 1096. 

The pronounced tendency of the courts, to hold the insurance com- 
panies liable in any event, has shown itself in these cases. Thus, in 
two notable cases, on all fours with the principal case, the policies, 
though expressly stipulating for indemnity, have been construed to be 
against liability. Sanders v. Frankfort, etc., Ins. Co., 72 N. H. 485, 57 
Atl. 655, 101 Am. St. Rep. 688; Paterson v. Adan, 119 Minn. 308, 138 N. 
W. 281, 48 L. R. A. (N. S.) 184. The principal ground upon which these 
two holdings, and the cases following them, are based, is the fact that 
the insurer, exercising his option under the insurance policy, defended 
the suit against the insured. This was construed to change the policy 
of indemnity to one by way of liability on the ground that the word 
"defend," as used in the policy means a successful defense through all 
the proceedings of the suit to execution issued on a judgment. Thus, 
that if the insurer chose to defend the suit which terminated in a judg- 
ment against the insured, the former at once became liable. Such con- 
struction would constitute the contract one of indemnity if the insurer 
declined to defend the suit, otherwise one against liability. Sanders v. 
Frankfort, etc., Ins. Co., supra. Words when used in a legal sense should 
receive their legal construction. . "Defend," in such cases means to bear 
the burden of the litigation; to defray the expense of carrying it on. 
See Munro v. Maryland Casualty Co., 48 Misc. Rep. 183, 96 N. Y. Supp. 
705. All defense is at an end when final judgment is rendered. There 
is nothing to do but to pay then, and making payment of the judgment 
is no part of a covenant to defend the action. Connolly v. Bolster, 187 
Mass. 266, 72 N. E. 981. Such cases in endeavoring to hold the insurer 
liable, though equitably in the particular case, make bad law. 

The rights of third parties against the insurer must be determined 
on general principles of law. Not until the relation of debtor and cred- 
itor exists between insurer and insured, do third parties, as creditors 
of the insured, have any right to subject the insurance money in the 
hands of the insurer. O'Connell v. New York, N. H. & H. R. R. Co., 18T 
Mass. 272, 72 N. E. 979. 

Judgment — Joint Tort-Feasors — Release — Covenant Not to Sue. — 
Plaintiff, having recovered a judgment in an action of fraud and deceit 
against four joint tort-feasors, executed a general release under seal 
discharging two of them but expressly reserving to herself all right 
in and to the judgment and the claim on which it was obtained as against 
the other two tort-feasors. Held, the release of two of the joint 



